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P-R-0~-C-E-E-D-I-N~3G~8
16:01 a.n.
MS. DURR: Environmental Appeals
Board of the United States Envircnmental
Protection Agency is now in gsesgsgion for oral
argument., inn re Smith Farm Enterprises LLC,
Gocket number CWA-03-2001-0022, Cwa appeal
number (8~0Z. The honorabls -udges Xathie
Stein, Annma Wolgast, Charles Sheehan,
presiding. Please turn off all cell phones and
no recording devices allowed. You may be
seated. |
JUDGE WOLGAST: Good morning. We're
here today pursuant to the Board’s ovder of
May 13th in Smith Farm Enterprises, and
pursuasnt to thab order, each gside will have
thirty minutes for argument, and Smith Farm
may reserve five minutes for a rebuttal, if
you choose., And, counsel, when you make your
argument, if yvou could state yvour name for the
record. And with that, I think we’'re ready to

proveed,
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MSE. WILCHER: Thank you very much.
I'm Laduana Wilcher with English, Lucas,
Priest and Owsley, We are alsoc represented by
Hunte:r gims of Kaufman and Canocles,
rapresenting Smith Farm Enterpriges LLC, Also
at the table is Jim RBovd, who i1z one of the
owners of Smith Farms. We would like to
reserve ouy five minutes for rebuttal, pleass,
and I would also ask the Beard’'s induigencs,
gince I'm relatively new to this very long
case, should I nesd to confer with Mr. Sims oy
Mr, Boyd during the course of this discussion,
Thank you very much.

I'm here today because this is
actually a very, very important case. It’'s an
inmportant case both to the -~ the Zoyd family,
both in terms of the emctional and financial
toll it has taken over the last sleven vears,
but alzo because of the important polioy
guestions that are presented before this
board, especially in  the lignht of the
“urisdictional determinations under Rapanos,
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ich  is  clearly the subject of our
conversation today.

Toward that end, we would like to
just briefly call to the Board’s attention &
short history of the case, going back Lo 1888
and 1959, when drainage  ditches were
constructed on Hmith Farms in some woodsed
areas, draining that -- that land. The -~
before the project began and was undertaken,
Mr. Boyd contacted and met with the Army Corps
of Engineers, asgked for their opinion
concerning Jjurisdictional issues and other
igsues concerning & peymit. Ths Corps of
Enginesrs certainly never indicated in any
fashion that there was a problem at that time
Jurisdictionally considering the work that wasg
anticipated to oocour.

0Of course we’'re here today largely
because the whole -durisdictional igsue has
been turned up on its head by Rapanos in 2006,
and T can certainly say that we would be in a
very different situation were it back to 198%
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or ‘92 or 93, when I was af the Agency and
dealing with issues, when then, the only thing
that was necessary Lor the Agency Lo prove was
that there were waters of the United States,
including wetlands, that is, lands that were
inundated or saturatred by surface or ground
water such that they could and ordinarily did
support a prevalence for vegetation typically
adapted to life in saturated soil conditions.
e always referrved on the Riverside Rayview
case, and extended the adjacency of the
wetlands to a navigable water beyvond that,
such that any time that there were weblands
that they ware considered Lo be
durisdicrional. and enforcement action would
have been considered proper.

In the Rapanes Case the court
talks about the expanding jurisdiction by the
Corps of Engineecrs and certainly, by
extenzion, to IEPA, when in many of those
circumstances, EPA was pushing the Corps to
expand their Jurisdiction, 2nd the court
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points out that the Corps adopted increasingly
brogd interpretations ¢f its own regulations.
Talked about the migretozry bird rule. It
talked about how the Corps had expanded its
own interpretations of the definition of
tributaries to Iinclude ephemeral streams and
those that ran Through drainage ditchneg. And
then the plurality opinion goes on Lo clavify
that that type of regulation was never
intended to ke covered by the (lean Water Acc
as waters of the U.S. Scme of the key --

JUDGE STEIN: Ms. Wilcher?

KS. WILCHER: Yeg?

JUDCE STEIN: Hes any court held
that the plurality test alons defermines
Jurisdiction?

M&. WILCHER: I do not believe
that any court has held that the plurality
testialona confers Jurisdiction.

SJUDGE STEIN: Okay.

M5. WILCHER: I assume that the

court wants ©o hear about that singe it is an
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important part of the decigion., And we can
talk about siloanificant nexus next, i1f that’'s
ckay, or if you want me to go to significant
nexus now, be happy to 4o thatb.

JUDSE STEIN: No, that s fine, you
can talk about the pluralities first, but let
me ask vyou 1f we were to find that the
evidence met, as Judge Yoran found, the
significant nexus test, but for whatever
reason it didnft meet the pluralities test,
then what is the outcome?

M5, WILCHER: Now that's a very
good quastion, and, actually, 1o one knows,
and no one knows in the Fourth Circuit,
specifically, what the cutcome of that —-- what
the cutcome would be. The Raepancs Lest --
unfortunately, in an effort to reign in
Jurisdiction by the Corps and EPR, c¢reated
probably ag many questions ag it did answer,
and it’s created a lot of additional
litigation. S0 we're here, gympathetic o
ErPA’'s plight of having to try to figure out
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1 what that means, and the regulated community
2 alse tryving o figure out what it means
3 because it is simply not ¢lear. The Marks case
4 that sald that vou would select the mnmost
5 narrow of the interpretations in a cage such
) as thig might be difficult to apply because
7 it’s hard to figure cut what the most narrow
g definition or application of this case would
9 be. Obvicusly, from Smith Farm's standpoint,
10 we would be really delighted should this board
11 decide to follow the Marks opinion and decide
12 that the 3Scalia test would be the most
i3 appropriate here, but we're perfectly prepared
14 to address both.

15 JUDGE WOLGAST: Buit that isg -~ but
1 vou’'re assuming that the narrowest grounds
17 would then be the pluralitiss test as opposed
18 toe, asay, the narrowest ground simply being
19 that they rejected the Rapanos evidence and
20 remandad the case, In termeg of what -- what
21 five Fdustices could agree to. It wasy simply
22 remand .

NEAL R. GROSS
COURT REPCRTERS AND TRANSCRIBERS
1323 RHODE [SLAND AVE., NW.
(202) 234-4432 WASHINGTON, D.6. 2000637 vesr, nEaligross. com



http:J10slrgross.com
http:rejec::.ed

18

19

20

21

M&. WILCHER: That’'s right. That’'s
right. But it's presumed that the court’s
reasoming and the four -- the opinicon of the
four written by Secalia; the apinion of
Roberts; the opinion of Justice Xennedy, all
meant something, and that is what we are left
Lo work within, and -

JUDGEE SHEEHAN: What do vou think
ot the governmsnt’ s argument that either test
can apply as the First and Eighth Circuitbs
have held?

ME. WILCHER: Well, clearly &
numper of circuits have held that either test
would apply, and in this case, we -- we
belisve that the evidence, despite what the
Al)s have found, we bellieve the evidence
clearly showsg that under neither test would
this area congidered e be -Jurisdictional
under the current interpretation of the Clean
Watar Act under Rapanos.

ard I -~ I really do think that,

not wanting to lose the forest for the Crees
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here, the forest -- the bilg picture i1s that
Rapancs ig a dramatic shift in the way
business as usual has been done at these
agencies from 1972 until 2006. It is -- well,
in 2001 vou had a little deviabion hers, but
it's a huge difference, and what we find in
the brief -- and what we find in the brief of
the government in this case, ig not much of a
difference from how the law previously was
interpreted, and 111 -~ 1711 just go ahead
and address that issue, and that is that the
- - the strongest argument, 1t appears, that
the government makes in its brief, dealing
with the significant nexusg test, 1s that
wetlands are important. Wetlands provide
valuable functions, and even Rapanos case
notes that the Clean Water Act has been very
important and serves an imgortant public
interestg, and Section 404 and the wetlands
laws in particular provide an important public
interest.

JUDGE  SHEEHAN: Well, ign’'t the
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government s argument that these wetlands, in
particular, are important, and can you addresgs
how these wetlands do or do not meet the
Kennedy significant nexus test?

M&. WILCHEK: That would be the
goverrment ‘s argument, but in this case they
have failed to -~ to introduce, by a
prepondsrance of the evidence, that that is
the cags.

JUDGE WOLGAST: Could you describe
for us what you believe the government would
have to sghow at a minimum to meet Justine
Kennedy’' s significant nexus test in this
context?

ME. WILCHER: At a minimum, they
would have to show some measure of the effect
that would be had by this wetlands property
uporn. a navigable water of the United States.
and they have not done so in any regard.

JULGE SHEEHAN: wWasn’t there
abundant testimony, savs the government, by

expert witness Martin and others that there

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1423 AHODE ISLAND AVE,, NW.

12

{202} 234-4433 WASHINGTON, D.C. 200683701 e nosifgroRs.com




i

10

11

12

was such & connection? You're speaking very
theoretically: I’d like, if yvou could, to get
specific about what you think the failures are
in the governnent’s cage on the Kennedy test.

M&E. WILCHER: Yes, but 1L you ~-
fine, 1f wyou look at the government’s
argument, one of their lengthy arguments is
about the impact of denitrification, that
watlande provide an inmportant denitrification
issue, pointing out thar the Cheszapecake Bay
has too much nitrogen and that it’s important
to keep that out. They talk about the fact
that nitrogen comes from atmospheric
deposition, They talk about the fact that
microbes in bthe goill will break that nitrogen
down, and then they talk about that once the
nitrogen is broken down it'll be taken up by
the breeze, and it may even be given off again
into -- intoe the air.

JUDGE STEIN: Wasn’t there
plentiful testimony by government witnesses
and the company’'s witnesses as to what was
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occurring specifically at this site? I mean,
I think the challengs for the company in this
appeal is that thara‘werencr@éibility findings
that were made by the ALJ as to some of the
taestimony by respondents, by the company’s
witnesses, and given the Board’'s standard for
credibility determinations, where the Roard,
you know, historically over many nany years
gives graat welight to an ALJ’s finding, how is
it that we can overloock the ALJ's credibility
determinations in the face of countervailing
evidence that the ALJ found to be credible?
KE5, WILCHER: Judge Stein, if I
can finish Judge Sheehan's question, 1711 get
right back to vou on thab. You were wanting
some specifics and an example of what the
government tried toe prove in its case. By
going through this whole denitrification
process, they make no distinction betwsen the
value that this particular wetland is making,
or any particular wetland is making, to the
denitrification of the Chesapeake Bay --
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JUDGE SHEEHAN: Bub thns Fesnnedy
tegt says that 1f wetlands alone, or in
combination with other wetlands, have that
kind of effect --

MS. WILCHER: Wetlands alones or in
combination with other wetlsnds, or in
combination with the uplands, the arguments
that thev are naking would apply sgually to
uplands, and as the ¢ourt noted in the Rapancs
decigion, applying some of theéé rtesty ag the
government historically has applled them to
say that they are HJurisdictional simply
becausse they have value, and may bhe somewhat
miles away but may have some connection oY
some value, miles away, being speculative in
nature, does not cause it Lo be
“urisdictional, and it said 1f s¢ the entire
United States would be considered reguliated
uder the Clean Waber Act.

JUDGE SHEEHAN: There’'s -~ there’s
one, and not to get in the way of Judge

Stein’s guestion, hut one of the exhibits,
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Remand Exhibit 937, shows a very honeycombed
tissue through the Smith Farm wetlands, going
cut to the twoe rivers and then to the hay. It
looks sure -- surely to me it iooks from this
exhibit and otherg as 1f the wetlands are very
proximate to and affect directly the waters
pelow, Can you address that?

MS., WILCEER: I will. Those maps
do not show any actual measurable connection,
nor do  they show & continucus surface
connection navigable waters.

JUDGE SHEEHAN: Why does 1t have to
be a gurface connection? Why can‘t 1t be sub-
surface, if there’s a hydrological link?

¥h., WILCHER: But there’s no
showing of & sub-surface hydrological link
either. There’s a total lack of evidence, of
probative evidence, in this case to actually
tie that particular wetland o a navigable
water, which by the way, vou would have to go
from thait wetland to a drainege ditch, and T
went out there and traipsed down the site
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befcre I came here to talk to you about this,
but you’d have to go from that -- but this is
21l cn the record -- vou'd have to go from
that area that might be-- that part of it that
might be oconsidered a wetland, through
drainage ditches, that asre only intermithent
in mnature, and the evidence is clear that
they’'ra only intermittent in nature, including
the USGS blue line dotted lines, and then they
would have to go from there to Bailley Creek,
ncn-  navigable, t¢o  Drum Peoint  Cresk,
non-navigable, then to tributaries of the
western branch of the Elizabeth River, which
is the first time vou'd hit a nevigable walter.

If wvou go in the copposite
direction they would have to go from drainage
ditches to Quaker Neck Cresk to Deans Branch,
wnich are tributaries ¢f the navigable water,
the Nansemond River. And so there -~ Chere ls
ne proof that there 1s & connection.

Things could have been done. Thexe
cculd have been dye tracings; there could have

NEAL R, GROSS

COURT REPORTERS AND TRANSCRIBERS
1823 RHODE ISLAND AVE., NW.
(202} 234-4433 WASHINGTON, D.C. 20005-3701 WAV B QIOBE.LOT



http:rac:"::l.gs

fad

13
14
15
16
17

18

20
21

22

been all kinds of evidence. They could have
taken sanples; they could have done
guantitative analysis. There is no chemical
evidence, there ig no physical svidence, there
is no biologlcal evidence that connects this
to a navigable water, znd therein lies the
problem,

JUDGE WOLGAST: Just a -- if I
could follow up on that before we get back to
credibility ilssues,

¥S ., WILCHER: Qkay.

JUDGE WOLGAST: Are you saying that
the fact they £flow through ditches is &
Jurisdictional problem?

MS. WILCHER: HNot particularly.

JUDGE WOLGAST: And then getting
back to the testimony that Judge Sheehan was
referring to where Judge Moran was referring
to the testimony of Mr. Bhodes and My, Martin,
that the properiy provides flood storage, flow
moderation, carbon sequestration, water

purification, denitrification, what I want to
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understand about vour argument 1ig are these
agpects insufficient, or would thay Dbe
gufficient if, in your mind, there was more
evidence of the connection of these attributes
to the Nansemond or Elizabeth Rivers?

MS. WILCHEEK: EPA -~ the governmpent
can’t simply say that wetlands are valuable
because they are-- help prevent flooding, and
not show that they would help prevent f£looding
in this particular case and that it would
gignificantly help prevent £looding in this
particular case. What they have done in the
orief is to simply lay down the well-xnown
attributes and valuable funciions and vaiues
of wetlands, and said, therefore, this is
having a significant effect on navigable
rvivers. There is not a comection; they have
net sheown, by any credible savidence, cause and
effect, of any significant impact upon the
navigable rivers.

JUDGE SHEEHAN: But vyou make,
again, a very theoretical argument about the
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fagt that the goverpment just argues wetlands
generally, bul weren’t governmant witnesses
crawling all over this progerty multiple
times, testifving at great length, lots of
exhibits, aerials, historic maps, and
evervthing else to ghow in this case, for this
property, thers was that link? Kt’é hard to
believe with all that massive testimony and
getting to the c¢redibility issue that the
government doesn’t have a prebty solid case
that that nexus satisfving the XKennedy test
exists.

MS.  WILCHER: Ivr is hard to
believe, I totally agres. It is hard o
believe. The government has had unfetiered
aceass to this property for over a decade and
have failed o develop flow drainage elements;
they can‘'t sghow how much flows off the site;
they can’t show what type of sediment runoff
mignt have coourred at The site; they can’t
show what type of wabter retention is held by

the gite; chey have bsen unable {0 show any
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ecological connection with regard to wildlife;
there was a Woodcock ssen on the site. There
is absolutely -- and it's amazing to me that
there is a void,

“wUDGE STEIN: Bub isn’t the test a
nexus, a significant nexus, not  this
substantial impacts fest that I hegar woven
through some of yvour statements, and I don't
-— when I g0 back, and I look ab the Kennedy
cpinion, yvou know, and somz of the thingsg that
are cited, I don’t necessgarily see that that
test requires the level of proof that vou're
suggesting is reguired v that tfest. So
pernaps yvou could explain to me, pased on the
Kennedy opinion, how vou get from there to the
ievel of proof that you're asking for, Just to
establish jurisdiction.

M&. WILCHER: Certainly.

JUDGE STEIN: I msan, we're not
here to determine, vyou know, penalty or
anvthing else, wefre here just to filgure out
if you're even in the door.
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MS. WILCHER: Yes, I understand.
Well, what Justice Xennedy said was o talk
abcut the way the (orps had typilcecally
regulated wetlands, and then to say, absent
rmore apecific regulations, however, the Corps
must establish a significant nexus on & case
by case basis, when 1f seeks to regulate
wetlands based on adjacency to non-navigable
tributaries, and then it goes on to say, given
the potentisl over brsath of the Corps’'s
regulations, this showing 1s necessary to
avold unreasonable applications  o©f the
statute.

The Justice wrote, znof -Sust a
nexus, 1if the court had only said there has to
e a nexus, then one would have a different
burden of procof; in this case the court sai
a significant nexus, and we have (0 assume
that a gignificent nexus 1s meaningiul, that
thoese words mesn something., 50 there’s a -- at
least & two-step process. One o show that
there’s & nexus, and the other is to show that
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it’s significant, and that is what the record
ig develd of in thisg particular case.

JUDGE STEIN: Bubt it’s not a
srgnificant impact; it's a significant nexus.

M3, WILCHER: That’s yighi, 2
significant nexus. And the significant pexus
must -~ and 1if vou read through the rest of
the case, it talks about how -- that in order
to regulate land as watery, there must bhe some
tvpe of impact on the water.

JUDGE SHEEHAN: Justice Xennedy
also uses a phrase that I think is psrtinent
here; he says that the how -- how the proof is
determined has to be dons in a practical way,
and it almost sounds as if what vou're
regquiring is that the government set up £low
mererg or pour a vial of discharge into a
ditch and see 1 it eventually ends up in the
Chesapeake, or do  something on & very
impractical scale, to prove the connection.

M5, WILOHER: You know, this is a
really important issue. The government has Lo
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do something ether then to makes allegations,
gspaecially in a case whaere you're dealing with
constitutional issues such ag private property
rights and how one can use his own property.
or hers, and in this case, there are lots of
things that EPA historically has done for
typlcal NFDES cases. Bubt whnen vou before the
Board on a NPDES case, there’'s at least sone
measura. If they had had pictures that there
was a plume coming off of this wetland; i1if
they'd done any flow calculations; if they’d
had any physical, chemical, lkiclogical
evidence of a nexus and a significant nexus to
the navigable waterg, which again, are not the
ditches, they are the ditches that flow to the
creek that flow To the creek that flow Lo the
navigable waters, then it would be a different
cage, but that is not what has happened in
this case.

JUDGE WOLGAST: Well, as y¥ou 8ay,
the government obviously has the burden of

proof in an enforcement case, but is this the
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same type of evidence that you think a
landowner should undertake? I mean, cbviously
they have the burden to obtain g permit where
there is potential jurisdiction.

¥E, WILCHER: But if the person
domzn’t obtain a permit -- and the government
thinkg that they’'re in errcr, again, thse
government alwaye has the burden of proof.

JUDGCE WOLGAST: Right, but I'm
talking aboubt getting & -~ yvou know, starnding
in the landowner’'s shoes before we’ve ever
gotten to an enforcement case, it -- it, T
mean, I think there’'s some issue with, getting
back to the Supreme Court case, that one of
the things that we're concerned about, at
least Justice Scalia pointed to, was how much
evidence, time, money, it takes to work
through thig process, and it sounds like the,
vou know, the advocacy here is that there
should be more, not less.

MS. WILCHER: There should be
something done by the government in this
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1 regard to actually prove a nexus and a
2 significant nexus, and in this case, I can
3 agsure you, Judge Wolgast, that the landowner
4 has gone above and bevond the ¢all of duty,
& going to the Corps time afier time, having the
& Corps cut to the site, and having spent, talk
7 about the time and meoney and investment having
8 this case, as I understand it, having spent
g over S800,000 in litigation costs to try o
10 protect what was legal at the time that it was
i1 dgone, and s¢ -- 80 there i1s a burden.

12 The government hag the burden, and
13 in this ca=me, in this particular case, they
i4 failed to meet it. I don't know why, haven’t
15 bean involved that long; I would speculate
16 phat by the time the Rapanocs case came along,
17 it wag just £oo hard to go back and find the
ig type of probative evidencs that would carry
19 e cay.

20 I do nobt necessarily think that
21 it’s an impossible task. There have been other
22 cases that [‘ve reviewsd where the government
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hag introduced evidence of the fLlows; the
areount of drainage that has occurred; how much
water saght be taken up by a wetland area, bul
none of that was done in this particular cass,
and, again, we can only speculated why that
wasg the case,

JUDGE ST=EIN: How does the Sixth
Circuitb decisgion in the Cundiif matier bear on
vour view that the -- you nesd some gort of
laboratory analysls £o prove thig?

MS. WILCHER: Well, in that
particular case, vou don’t have, as I recall,
the -~ the distarnce from a navigable water
that wa have here, and I think the farther vou
are away from & navigable water, the harder it
ig o prove that there’s any ilapact on that
navigable water, and in this ~- again, in this
case, they are far away from & navigable
water, and 1 think the reason that we don’c
see the proof 18 because it’s nob there; it’s
not developable, and that iz why 1t is not
here. Did you want me to -
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JUDGE STEIN: I do want vyou £o get
the credibility question.

M3, WILCHER: I didn‘t want to
forgeb your = =

JUDGE STEIN: No, while we were on
this topic, why don‘t wyou address the
credibility question.

M%. WILCHER: I think 1t's an
important guestion. It's a real important
guestion, and that Iis simply that, even though
the regulations do provide that typicaily when
the ALJ hears the witnesses and makes
determinations of thelir credibility, that
tyvpically this Board will defer to that.
However, in this cass, a carefiul review of the
record shows that the ALJs just got it wrong,
and it is within this Board’'s prerogative ta
look at the ~-- Lgok at the factors thag --
rhat the  ALJs  used 1in  making  their
determination, and make a Hdudgment about
whether thogse factors are sufficlent.

A couple of examples, There was &
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man who had lived on the farm for thirty yesars
who testified that he’'d walked over the farm
for thirty years and testified that in fact,
the streamsg, or the drainags ditches, were
intermittent in nature and 4id not carry wakber
2ll the time. Well, the judge in the decision
said, well, I think he’'s a nice man; I think
he’s beholden to the Smiths, and he was just
out on & walk, 80 totally "dust discounted his
testimony, saying he was just cub on a walk,

as 1f that meant that somebody wouldn’'t notice

JUDGE  WOLGAST: Are you saying
though that it would have to carry water all
the Lime?

MS, WILCHER: No, ne., But, but,
it’s clearly -- is not a navigable water nor
it is adiacent, nor is the wetland adjacent to
& navigable warer, in this gase. It flows -
anvthing that flows ¢ff of that srea that has
heen congidered to be wetland by the
government, flows through drainage ditches
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that are only intermittent in nature, and
therefore are not congidered to be navigable
waters, cleerly, under the Rapanos decision,

JUDGE SHEEHAN: But if the man
walking the land said that they were
intermittent, and vou'ye saving inbermittent
dossn’t matter?

MS. WILCHER: We’re saving thai --
Judge Charneski, as I recall, said thaf thers
was a continuous flow of some kind, isn’t that
~- Aidn’'t Judge Charneskl say that?

JUDGE WOLGAST : Well, custice
Secalia sald that even after that --

MS. WILCHER: Right, right.

JUDGE WOLGAST : That o e that
seasonal filow could establish Jjurisdiction
under the pluralities test.

MS, WILCEER: BRBut there’'s not heen
seascnal flow established in this case. You
have somebody going cut thore con partigular
davs, after these ditcheg have been dug, which
we all know alter the flow in drainage; alfter
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the ditches are dug, water goes to the lowest
level, and 80 there’s going to be mors water
draining out of there than there would have
been in 1998 and 1999, and that -- that 1is
clear that there is no evidence at the time
this was done they were -~ they were anything
but internittent and there’s no jurisdictional
connection that they have proven to date.

JUDGE WOLGAST: And what do vyou
think they would have had to have shown to
show seasonal flow?

M3, WILCHER: Well, they could
have done something more than go out there
nine times over the course of a vear. They
could have had aerial photographs taken. They
could have -— well, first you have the USGE --
oy have the USGS maps a8 showing it’s
intermittent, and there’'s literally no
testimony on the record right now to show that
they’re anvihing but intermittent. Other than
to say that if somebody goes out there nine

times and looks at the flow and sses water
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then -- again, keeping in mind this was vears
after the drainage ditches were dug, that were
channeling more water into the old one through
seven drainage areas; there’'s nothing to
establish what was there at the time in 1998
and 1999,

JUDGE WOLGAST: and I think --
isn‘t this what courts are struggling with in
the sense that it's -- it’s one thing to say
it's intermittent, but is that good encugh? I
maan, don’t yvou have to figure out dust how
much Flow in, yvou know, what period of Lime,
or, the iddea that -- I don't -~ if somecns
savs that it’'s intermittent, I'm not sure that
means it’'# in or out witheout further evidence,

M&. WILCHER: Right. Well, that
shows reallv the -- that szhows arguably a
comnection. But how much fiow is going through
there, whether sediment loading 1is going
through there, whether there’s an ecological
connection thrcough there, =21l these whethers

lead to whether there is a significant nexus
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i to a navigable water, and if vou logk at some
Z of the other cases there hag been that kind of
3 information introduced, and in this case there
4 18 none,
5 JUDGE WOLGAST: What case are you
6 thinking of?
7 MS. WILCHER: I’'m thinking maybe
g it was the Precon case in -~ in the Eastern
g District of Vivrginia. It’s on appeal in the
10 Fourth Circult. It may have been that., But
11 I711 he happy to provide somge Cages -- a4 case
12 or cages later on that ghow the type of
i3 evidence rhat has been introduced because I
14 romember reading about them and ¢an’t think of
15 the name right now,
16 JUDGE SHEEEHAN: I wanbt to go back
17 for a moment to Judge Stein’'s guestion about
18 cradibility.
i9 M3. WILCHER: Yes.
20 JUDGE SEEEHAN: S0 ALJ Moran sat
21 through davs and days of testimony, on the
22 bench, & lot of pecple in that witness chair.
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He's  thers, ne’'s on  the scene, ne’s
interpreting the way the wiltnesses speak and
their basic credibility, which you can only do
face to face in that way., What is it =about
what happened there that causges you to think
there’s gsome way, or some reascn for us not to
credit the typical dsference we would extend.
There must be some exception here that we need
to know about for that to happen.

M3, WILCHER: Well, and there arve
a few facte that I thiznk would be relevant to
vour ¢onzsideration in that case. In the first
instance, some of these witnesses thar the ALJ
determined were not credible were stipulated
as peing expesrt witnesses, and that shows at
least some level of credibllity in the mind of
the government with regard to whether they
ware experts in the field.

Second, some of the criticisms --
in one case a criticism that an ALS made of an
axpert witness was that he had not been to the

site often enough, vet with one of the
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governor'’s -~- government’s expert witnesseg,
that person had been to the site lesgs times
than the &Smith Farm’'s expert witness. And so
there ig a confounding senge that in this
particular case for whatever reason, if the
experts agreed with the government, they were
credible, and that if they didn't, they were
not.

It dust seems highly unlikely that
svery single witness introduced by Smith
Farnms, and T've had the pleasure of working
with Mr. Boyd, and it is just, I think,
statistically unlikelv that one c¢ould find
that many un-credible wiinesgses, and in this
case I de not believe that they were not
credible. I believe they were as credible, and
as I mentioned, in some cases were stipulated
in being expert witnesses ~-

GUDGE SHEEHAN: g you didn’t
helieve they were --

ME, WILCHER: I did not believe
they were not credible, =0 I belisved that
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they were credible. 2and -- and it is somewhati
confounding, other than to gay that the
closest thing that T could figure oulb was that
if they supported the government’s view they
were credible, and if they Jdid not support the
government’s view, they were not.

JUDGE WQLGAST: Bur didn't Judge
Moran f£ind that -- and to gensralize -- thatb
the witnesases failed to establish that to the
extent there were wetlands, they were isclated
by non-hydric soil? Wasn’t that a central part
of his credibility determination?

MS., WILCHER: Well, that’s one of
the findings that Judge Horan made, butbt in
this particular cage, keep in nind, it’s not
Smith Parms that has to show that there is a
break or a barrier -- it's the government who
has to show that there is a connection.

JUDGE  WOLGABT: Cf  course, I
understand. Right.

M5, WILCHER: So there’'s cercainly
pockets of non-hydric goll in the area, and
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for some reasscn EPA -~ and again, this is just
kind of amazing Lo me -~ in & case Lhat we've
gpent thisg long on, thatbt BPA did not go ocut
thaere and do a typical delineation of the
site, and this is something that is typically
done. It’'s amazing that EPA did not issue a
cease and desist order ag s00n as they knew
about it. There are many things that, to ne,
are amazing about this case, that, guite
frarkly, are the reason that I came here to
argue it. RBecause I'm a strong believer in
protecting the (Clean Water Act and in
proveching wetlands, and you may or may not
know from my history, I bear a lot of scars
from having thrown myself in the body of
wetlands protection back in the days, anda I
still believe 1t’s an important thing to do.
But I also helieve it's important to follow
the rule ¢f law, and in thig case, Hr. Boyd
madae svery eifort to follow the rule ¢f law,
and I believe he did, and when 1t did not work
out the way that EPA wanted the law to be,
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this enforcement action came forward, at a
time -- and had they intervened early on in
tnis case,kthey could have stopped. They znew
months before the work was completed -- they
wnew months before the work wasn complsted thab
there was ditching and dreaining going on
there, and they 4id not move in guickly to try
to resolve that case, and they could have --
they could have stopped most of the so-called
harm that they are now alleging, but c¢hose not
ko do so. They did not dc a delineation, they
&id not introduce proof thabt this particular
part of property has a significant naxus to
Jurisdictional waters of the United States, to
a navigavls water of the United States, and
that’s the reason I'm here,

JUDGE WOLGAST: I see your time is
pxpired, if there’'s no other guestions?

MS. WILCHER: Thank vyou.

M8, GHAKET: Good morning, Your
Honors., My name is Stefania Shamat, angd I

repragssnt  Region IIX in  this matter,
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specifically the complainants, who are the
division directors for the Envirormmental
Agsessment and Innovation Division, and the
Water Protection Divigion, at EPA, Region IITI.
With me at counsel table, I'd like ¢to
introduce Donna Camer-Tal, who 1s regulatory
counsel for the Neorfolk District Army Corps of
Engineers, and Karen Wendelowski, who is with
the office of general counsel, and alsc we
have a distinguished guest I'd 1like to
introduce -- sitting behind me is Dr. Dannls
Whigham, with the Smithsonian Environmental
Regearch Center, Your Honors, responders have
dore -~ 1f I can get in a couple points -- &
good job of okifugcating what are really very,
vary simple facts here. The simple facts are
that these are watlands, performing documented
functions that are delivered to tributaries.
These wetlands are adiacent, physically
abutring those tributaries, and those
tributaries flow to traditionally navigahle

waters to the West, 25800 feet away; Lo the
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FEast, 4200 feet away. In other words, the are
waetlands adjacent tTo tributarieg that flow
walking distance to traditionally navigable
waters., Thaese wetlands were CHurisdictional
under SWANCC, as respondent conceded, in Clean
Water Act Appeal number (5-05, when respondent
reserved argument on jurisdiction, but chose
not. o raise it until there was & change in
case law. They continue to be jurisdictional
under any standard enunciated by the Supreme
Court in Rapancs. The guantum of proof offered
ny the complainants in this matter not only
exceads preponderance of the evidence, it
exceeads any guantum of proof required by
Rapanos. In fect, it far exceeds it. Ancther
thirng that is obscured in the argument here by
the respondents 1is that up until 2007,
respondents had a different set of expert
witnesses. It was those expert witnesses that
complainants stipulated. Thelir expeartiss was
inwetlands ldentificaticn, and the connection

of wetlands to waters of the Unitced Brates.
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Those witnesses largaly AGLee with
complalnant’s version of the facts con the
ground, and 1t wasn’'t until 2007, when
respondents hired a new set of  expert
witniesses, that any real dispute arose aboul
what exactly was going on in the site. There
was dispute aboub what that meant, but nob
exactly what the physical characteristics of
the site ware.

JUDGE WOLGAST: Counseal, ¢ou.d you
address Ms. Wilcher’s points that while there
may be flow moderation, carbon sequestration,
there may be some evidence that the government
hasn't shown a NEXILE hatween thoge
characteristics and the navigable waters?

MS. SHAMET: Sure. First of &ll,
the evidence of the functions peing performed
on this site is not speculative. There are
phote after photo and  testimony after
testimony, the governmenit’s svidence ls based
on  established scientific literature that
identifies something called field indicators
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- physicael characteristics on the ground ~-
that, when identified, correlate to a specific
function being formed by the wetland. In this
case there are three, The first was flow
moderation, and one of the phyaical
characteristics there would be such things as
ponding -~ Yyou See a lot of water being
captured in low levels, depressional lavels,
within the wetland. The record contaling cozens
of photos of that. The asacond i
denitrification, and that is the microbes
uptaking nitrogen in the soil. That indicator
ig something called modeling in the soil. It’s
a red splotch. Essentially it means that iron
ig there. That evidence comes nof only Irom
the conplainants, but 1f one were to review
the goils expert from respondent, Dr. Parker’s
- 0y Mr. Parker’s first expert report in
2003, he describes modeling in his soills. The
third is primary production. That 1is, the
contribution of & food socurce, Taking -~
tranzforming organics that are in the -~ In
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nature into a food source in water that then
transports that food source downstream o
higher trophic organisms. The best evidence of
that actually comes from one of regpondent’s
experts, Dr. Cahoon, who photographed it,
leaving the site. I can't f£find the photo at
the moment, bhut I11 describe what he savs:
"Foaming abt the confluenge of the ditch,
leaving the property, with ditches along the
property boundary near the railrcad. This foam
was also gampled and exanmined microscopically
-- it contained primary plant debris, some
pcllen and rnumercous small oil droplets. These
o1l droplets, in my opinion, were probably
plant oilg derived from deconposzition of the
organic matter in this area." That description
correlates perfectly with the description in
the testimony in the remand hearing about what
primary wproduction is -- the ifrangport of
particulats and dissolved organics downstrean
as a food source. S0 the use 9f the -- the

functions in this case are not speculative;
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they’'re c¢learly being performed, they're
clearly being docunmented as being performed on
thig wetland. There’s alseo svidence of the
hydrologic connection between this weatland,
the tributaries, and the downstrean
traditicnally navigable waters. Again, that
comnes doth from complainant’s experts as well
as some of respondent’s experts; one of
respondent ' s experts describad that hydrologic
connection as such. He described the wetland
as a table top on which somebody pours water;
the water comes off of that table top, intoe
the ditches, and then transporits down to ths
traditionally navigable waters. The same
expart, Mr, Wolf, alsc agreed that the
wet lands o, the site were in fact
hydrologically connected to the ditches, which
form tributaries, and were in fact adiacent to
chem, S0 we alsc have function and we have
cransport., Now with respect Lo Ms. Wilcher s
conmant --

JUDGE WOLGAST: What i1s  vour
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pozition on the type of evidence that you
ould naed to show nexus of the
characteristics you see on gite, to the
navigable waters?

ME, SHAWET: My peaition is that we
met it exactly and I would refer you to
Justice Kennedv’'s opinion. Justice Kenmedy
identified the type of funcitioneg that he would
consider to form a2  signilicant nexus
traditional navigable waters, and those are
pracisely the functions that were ildentified
on thisg site. Specifically, Justice Kennedy
refers to slowling dowrn of surface runoff,
filtration and purification -~ that would be
in on 547 U8 773 to 75. He stater with respect
to wetlands, the rationale for the Clean Water
Act regulation is, as the Corps as recognized,
that wetlands can perform critical functions
related o the integrity of other walers;
funictions such as pollutant trapping -- in
other words, denitrification -~ flood control,
flow moderation, and runoff storage.
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Therefore, the types of Ifunctions that we
documented as being pe?formed,em.xhig site are
precisely the types of functiong that Justice
Kennedy identified, in his opinion, as the
type of functiocng that form a significant
nexus.,

JUDGE  SHEEHAN: In -~ in  wyour
brief, cn page 46, you say that the Kennedy
Test reguires wetlands contributions to the
physical, chemical or biclogical integrity of
dowvmstream waters -- 18 it "or” or *and"? Your
brief says "or."

MS. SHAMET: The brief says “"or" --

JUDGE SHEEHAN: Because if 1t can
be just one of those —

MS. SHAMET: T belisve Justice
Xennedy did use *and”; however, 1t ig& clear
thnat hne does not reguirs a function to
contribute teo all three factors, and that’s
clear from the function he identifies.

JUDGE SHEEHAN: Then why 4did he aay
“and®?
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¥S. SEAMET: I think he said “*and,®
but he had 2 "conma and, * and he was referring
to s list of examples, rather than a standard,
With respect to Ms., Wilcher’'s comment that we
don’t have any photograpns of plumes, as I
inGicated, if one were to turn o R Ex 28,
which unfortunately I can’'t find zright now,
which is Respondent’s Exhibit 28, from the
first hearing in 2003, Dr. Cahoon provides a
picture of that plume himsgelf. I would also
point cut that, with respect to
denitrification, one wouldn't expadt to see &
plume -~ that’s the exact point: it‘s to hold
rhe nitrogen con the wetland, not sengd 1t
downstream.

JUDGE STEIN: How 1is the Rapanos
significant nexus test different, if at all,
from the nexus 1in Riverview -- Riverside
Rayview?

M5, SHAMET: Riverside Bayview
assumed a nexus based upon adjacency; in this
cage, Justice Kennedy has asked that we
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actually go forward and egtablish that the
nexus axists, rather than simply assuming it
based on adjacency.

JUDGE SHEEHAN: On page 41 of vour
brief vou guote some of the testimony of the
first ALJ hearing, which sounds a litile more
centabive toe me than vou're sounding today
about the substantial nexus test beling met.
The prief, at page 41, reads that thess
wetlands are "more  likely  toe  perform
denitrification, more likely to allow for
sugpendad szettlements -~ gediments to settle
out, more likely to support s differsnt suite
of wildliife spacies" -~ thal, to me, iS5
language what’s not gquite as powerful as
saying there i1g a2 substanbial nexus met nere,
that Jjust sounds -~ can you address what seems
to be more diffident ianguage in vour briet
than what you’re articulating today?

MS. SHAMET: Well, as Your Honor
pointed out, the language that vou pointed to
in the brief is from the 2003 hearing, before

NEAL R, GROSS

COURT REPDRTERS AND TRANSCRIBERS
1323 BHODE ISLAND AVE., NW,

{207} 234-4433 WASHINGTON, DO, 200053701 www.eRigross.com




10

11

12

13

14

16

17

is

the Rapanocs case. As the Board is aware, the
EPE agreed and argued that the evidence to
satisfy Rapanos had not been fully developed
as of 2003, and this precisely why we
regquested a remand,

JUNGE SHEEHAN: But you’re citing
it here, filed long after Rapanos, as if 1t’'s
still your position.

M3 . SHAMED: I cited a lot of other
avidence ag well, Your Honor, inciuding the
tagtimony of Mr. Rhodes, the testimeony of Dr.
Whigham, and the testimony ~- the further
teastinony of Mr., Martin, So, while that is a
niece of evidence, it is certainly not the
only evidence cited in our brisf,

JUDGE WOLGAST: To o bagck to the
point vou were making sarlier sbout how the --
in aesgence, the three-part test is the ganme
tyvpe of evidence you wouid look toe to
esteblish significant nexus, and Justice
Kernedy 4id seem to speak to that, saving much
the same evidence, referring te the Corps’s
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delineation manual type evidence, should
permit the establishment of a significant
nexus with nsvigable, in fact, waters,
particularly if supplemented by further
evidence aboutr the significance of the
tributaries to  which the wetlands are
connected, How does the government inkerpret
the latter part of that quote?

MS. SHAMET: I think that the
government needs to show, and has shown in
this case, that there is an abllity of those
tributaries to confnect the wetlands to &
traditionally navigable water in such & way
that the Zunctions are delivered. In this case
we have certainly shown the hydrologic
connection; gome of respondent’'s experts have
agreed with us that that connection exists and
that there is sufficient -~ that there 1is
water exchange there, and we’ve also shown
that there’s proximity here; again, thesse are
walking distence to traditionally navigakle

waters:; this 1s not the Rapanos case, where it
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traveled 32 miles. 3¢ we think we have net
%hat burden here by showing the hydrologic
connection and showing that these bributaries
ave capvable of delivering the function. With
respect to credibility, and the points that
Your Honors asked of Ms, Wilcher, I would just
point out that Judge MNoran’s c¢redibility
determination was based on demeanor and also
on the facts of this case. An important fact
to note, for instance, iz, in the first
hearing in 2003, respondent’s so0ils expery.
who laid a grid, found 53 oury 55 samples

hydric, The only two that were non-hydric had

JUDGE STEIN: I couldn’t hear vou.
MS. SHAMET: Had 53 out of 5% goil
samples he identified as hydric, in the sitse.
The only twe that were non-hydric, had hydric
soils on either side. In the second hearing,
Dr. Pierce testified that there Wa S
essentially non-hydric soils everywhere. And
on cross-examination, he was asked, didn’t you
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find any hydric soils, and he said, ok yeah,
I found them -~ I just didn’‘t click on my GPS
locartor and identify where they were and I
just didn't report them, He only reported the
noen-hydric geils. That ig the kind of thing
that happened that caused Judge Morsn fo find
a lack of credibility. With zrespect to Dr.
Straw, Dr. 3traw’'s expert report discussed
undulationg in  the landscape that e
interpreted to nmean there were no wetlands
there. On the stand, he conceded that thers
were no undulations on the landscape -~ he had
miginterpraeted the aarial photo. More
inmportantly, he conceded that he knew about
that error before the hearing, and never
corrected it, until cross-examination. Judge
Moran had ample Dbasis for Zfinding no
cradibility on those witnesses.

JUDGE STEIN: Is 1t wyour view that
the Board has no authority bto overrule an
ALJ s credibility determination?

MS. SHAMET: No, Youry Honorx, the
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1 Board reviews GThe case de novo., While the

2 Board certainly ¢efer to the Ald '8 credibility

3 determination, what I am saying that in this

& cage, there is no basis f{or overburning it.

5 JUDGE STEIN: If we were to

6 overturn it -~ a credibility determination,

7 what kinds of factors, in vour view, should we

8 be taking into account?

8 M8, SHAMET: I would think you
10 would be leooking to ses whether or not the ALJ
11 has & rational basis -- oh gosh, I hate to use
12 legal standards like that -- but, some sort of
13 basis on which he Dbased hisg credibilitcy
14 determination; that he explained why there was
1% a lack of credibility, and I think in this
16 case he did so amply.

17 JUDGE  SHEEHAN: 1f Ms. Wilcher’s
18 correct in characterizing the way testimony
16 cradibility went, 1t sounded almost like a
20 nundred percent credit ke government
21 witnesses, and practically Zers £o
22 respondent s witnegsses. If that’'s acourate --
NEAL R. GROSS
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just stipulating to that assumption - =~ Af

that s accourate, would that be a basis for not

allcocwing daforence o Judge Moran's
credibility determinations -- 1if it’s so
lopgirded?

¥SE., SHAMET: In this case I would
say no, Jjust simply because in thisg case we
have a clagsic pattle of the experts, but
oddly encuah, the bhattling experts are all on
regpondent’s  side. And what we have are
experts who testified in 20067, who [lat
disagreed with the testimony of respondent’s
experts in 2003 without any attempt by the
2007 experts, or respondents, to reconcile
that restimony., Given that circumstance, it s
not surprising that the sxperts 1in 2007°s
testinony were given very lititle welight. One
of the things that Ms. Wilcher relferred ©o was
unfetrered access to the site. If anyone had
unfettered &access to the site, 1t was
respondent, and vet there are no photos in the

racord showing the stresms leaving the site
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dry excepit during a drought.

JUDGE WOLGAST: But her point was
that the government has the burden here.

M&. SHAMET: And the burden -- the
government has met the burden., In fact, in
this case, the preponderance of the evideance,
literally, the only evidence, other than
taestimony by the site owner, Lastimony by
someone who walks around a thres-hundred-acre
site hunting and looking for damsge in the
fields, which is what he testifised he was
doing there, and photographs taken during a
drought . The cverwhe nming evidence is that the
waters do flow on a regular basis. First of
all, these waters have been mnapped -- the
waters leaving the site —- as flowing water by
USGS for hali a century.

JUDGE WOLGAST: You mentioned thatb
the waters flow on a regular basis. Is that a
continuous basis?

MS. SHAMET: We would say 1t would
be part of every year, Your Honor.
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JULGE SHEEHAN: Then why 15 that
necegsarily continual? The Scalia Test, now
that we’'ve gone toe continual flow, is dust
that -- there has Lo be continual flow. He
savs oven the least significanti ¢f the lake,
river, oceans, or streams, the four water
bodies, the least significant steams has to
have continual flow. Your |brief, you
repeatedly say -~ make other instances that
sre to me a lot less confident than what
Scalia seems to demand. You say, page 31, the
drains flow at least part of every vear; page
15, at least some povition of every vear, at
least, &t least, at least -~ it comes up
repeatedly in vour hrief, which could ke just
one rain event. 5S¢ there’s one rain, at least
it flows one or two davs after the rain, and
that's certainly a far cryy, I would argue,
from continual. 8¢ can vou addressg {he seeming
gap between your statements and what Scalia
seems to demand as far as continual flow?

MS. SHAMET:. We would state that
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Justice Scallia described relatively pormanant
waters. He made pretty clear what thogse were.
He didn’'t require any specific number of days
of flow -- what he did say was common sense
and common usage distinguished between a wash
and & geasonal river, and that’'s in footnote
five; respondent likes o use the term
intermittent a lot but the one thing it is
clear from footnote 5 is that Justice SBralia
does not give the term intermittent any
regulatory import. Why? Because he
speciftically declined to define it.

JUDGE SHEEHAN: Why doesn’t he give
it regulatory import, when at least seven
times, by my count, in hisg opinion he says
intermittent wabters do not gualify as
jurisdictional -- he even callg it an oxymoron
ar ong point,

M8, SHAMET: Even though he does
not -~ he declines to define it. He sayvs thet
there are definitions of intermitient, put he

seas no reagon te identify what those are
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here, and then he specifically says, “We have
ne occasion in this litigation to decide
exactly when the drving up 0f & streambed 18
continucus and freguent enough to disqualify
the channel as a water of the United States.”
JUDGE SHEBHAN: I know we can’'t --
nobody knows what intermittent means with
apsolute rigor; that’'s obhviously sudbject to
interpretatblion. Ryt the fact ig, he
continually rejects Iintsrmitient waters,
whatever that means, as jurisdictional, and
you say intermittent doesn’'t matter, I don’t
know how you can say that in the face of all
hig statements that intermittent doss matter.

MS&., SHAMET: T think the evidence

demonstrates prerty clearly that there 13

regular flow on a regular hasls Iin these
wzters., A good sxample —-

JUDGE  SHEEHAN: I'm not talking
sbout the evidence, I'm talking about the
standaxrd.

MS. SHAMET: The standard is that
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there has te be & relatively permanent water,
It can’t be a wash, 1t can’t be something that
flows only occasicnally, only in response Lo
a very strong rainfall, it can’t be a guiter.
It hag to be a geographic feature. And in this
case we have USGS mapping these as geographic
features containing water for over fifty
vears, which, if that’s pot relatively
permanent, I'm nok guite sure what would be.

JUDGE SHEEEAN: Then how else --
why else ~- why 1s it that you cannot muster
more bhehind your argument that these are
flowing draing than just saying at least part
of the vear continuallv? You never say it’s
continual, you never sgay it’'s relatively
permanent and not intermittent -~ yvou seem to
stay away from saying that, and it seems
purposeful, because it happens so Lreguently.

M5, SHAMET We don’t
over-axaggerate our evidencs, we say what it
is. And in this caese what we' re saying 1is we
agree. These streams dry up for part of the
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vear. We'vye never argusd that thess were
perennial streams, because they'rée not. They
ara streams that only [low for part of the
yvear. But part of the vear is g¢good enough,
under Justice Scalia’s ftest. These are not
washes, thev’yre not trickles. When they flow,
they flow. As Judge Moran pointed oubt, the
record ig replete with photos of these streams
flowing, and flowing with a good amount of
water in then. Now for exampls --

JUDGE SHEEHAN: FPlowing at least
part of the year, right?

MS. SHAMET: Plowing at lsast part
of the year. If T could get the photo up? An
example 13 this series of photos, if we can
get it up. If not, I'1l dust give the exhibit
numbers. Not a perfect picture. Thig photo was
taken 1in Decembar Z008. As wvou <can see,
there’'s vigible flow in thes stream. And this
is Complainant’s Exhibit 328. Complainant’s
Exhibit 308 -~ same stream, same locabion; you
can tell by the cross. January 07, still
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flowing.

JUDGE  SHEEHAN: What does that
really prove? You could go oui right after a
rain as apparently happened; spparently Dr.
Whighanm went out after rain in *07 and Judge
Moran noted that he was ocut two davs after a
big rain, 80 naturally, the drains were full,
but ghowing ug occasional -~

MG, SHAMBET: If vou can show fouxy
straight months of flow, I think vyvou're
probably doing pretty good. This is one of
respondent ‘s exhibits. This is Dr. Straw’s
phote, taken in February 2007. This 18
Regpondent’s Exhibit 57pp.

JUDGE WOLGAST: Im 80ryy., whose
testimony was this?

MS. SHAMET: Dr. Straw’s., The other
thing thaet i8 documented -- I'm just going to
go ahead and give vou April. April 2007, still
flow., This is Complainant’s Exhibit 381, and
just in case we’'re worried aboul March, we

don’t have March 2007, we have March 2003,
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JUDGE BHEEHAN: What drain is that?

MS. SHAMET: This is Complainant’s
Exhibit 102L.

JUDGE SHEEHAN: What drain?

MS. SHAMET: This is the portion of
drain six- seven as it leaves the site,
crosses underneath the railroad tracks te the
wost and leaves the site, We would also note
that in the 2003 hearing, it was established
and Judge Charneskl accepted ordinary high
watermark for the duration of the streams
leaving the site, from the time they leave the
gite until the time they, walking distancs
away, hit traditionally navigeble waters. HNow
while Justice Scalia gaid that existence of an
srdinary high watermark in and of itself does
not establish jurisdiction, it does remain a
fact on the ground that shows the presence cf
flow., Our brief did cite in a footncte a
pumber of cases that describe what an ordinary
high water mark means and what it basically
means is that there’s water there, on enocugh
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of a regular Dbasis, that there's no
vegetation, and Dr. Straw, in pointing at that
phota, 57pp, pointed out that thers was an
ordinary high watermark there, We balieve that
we nave shown through that evidence as well is
that there’s a regularity of £flow through
these water bodies. With respect to Ms.
Wilcher's surprise that EPA did not issue =
cease and desgist order, we in fact did. We
izsued an adminisgtrative order in 2000, T
don’t have the record citation with me but I
believe 1t was testified to in the 2003
hearing. In addition, with respect t©o Ms,
Wilcher’'s comment that EPA knew about the
operation bpefore 1t was completed, and didn’t
intervene, that ig also not correct. In July
of 1939, EPa  contacted respondent and
regquested a site visit., At that time the work
was not done., The gite visit wag scheduled in
—~ they did the scheduling in July and the
vigit was scheduled in September, and in

August respondent brought eguipment to the
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gite and finished it up to present EPA with a
fait accomplil. Couple other points. There’s
been a number of debateg in the brief about -
briefs about whether or not there are, in
fact, wetlands on the zite and whether or not
they extend all the way to the tributaries.

b T 3

irst of all, nothing in Rapanos altered the

b1

Energy and Water Development Appropriatbions
Act of 1993, Public Law 102377, 106 Statutory
at Large 1315, in which Congress directed the
Corps of Bngineervs to use the 1987 wetlands
delineation manual until a replacement manual
was aestablishaed., And the c¢ourts nave
recognized defersnce to the Corps’'s 1987
manual @ the agency’s interpretation of it
own: regulations., That manual was applied in
this case. 9That manual, when applied in thisg
case, identifies wetrlands throughout the gite,

JUDGE SHEEHAN: Are these -~ are
these wetlands, these drains, are they fed by
arty other source than rain?

ME . SHAMET: No, Your Honor. Thoese
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wetlands are what are called the top of the
watershed, and this is why water flows in two
directions, off of this site -- it flows both
west and east because it‘s at the top of the
watershed.

JUDGE SHEEHAN: So any water on the
site, it’'s all rain-fed?

MS. SHAMET: Yes. The seasonality
of 1t, however, can be established through
testimony regarding how the plants on this
site interact with that precipitation. And
that testimony discusses the relationship
between what’s called leap out and
transpiration. In other words, when the leaves
are on the trees, the trees are uptaking water
from the ground -- from the groundwater table,
and the groundwater table decreases, and
that’'s why vou see lower levels of water in
the summer. During the winter, when the leaves
are off the trees -- the trees are not
transpiring yet -- the water table rises, and

that’s why these are geasonally flowing
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grreams and seasonal systems.

JUDGE SHEEHAN: is there any
testimony in the record about the {requency of
the rain? If rain is it, is the source, is
rain something on this property that ocQurs
fifvy times a year, a hundred times a year,
bwo times a year?

MS. SHAMET: Your Honor, in the
2003 record, I believe there wag an exhibit,
and T apologize that I can’t name the exhibit
number for vou right now, that identifies what
a one vear storm is, what a three yesr storm
i, and what a five vear storm iz, in that
county, and I apologize that I can’t ¢ome up
with the exthibit number for you right now.

JUDGE SHEEHAN: Well, what’'s your
recollection about it what it says, even 1f we
dor’t know the exhikbit right now? I'm just
trving to get a bead on how -~ whether it’s
cypically dry or typically wet there. With
rain.

M&. SHAMET: Your Honor, I can’t
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recall, I believe it’'s under an inch -~ around
ar inch, but T can't say for sure; 1 lock at
a Lot of these for a lcot of different areas
and I don’t want to get one mixed up with the
other.

JUDGE WOLGAST: Whose testlinony
were you referring to when yvou were éis&uggéng
BeagonaLity?

MS&. SHAMET: That was testinmeony of
Mr. Martin, It is at Remand Transcript 1812,
and Remand Transcript 354.

JUDGE STEIXN: If the Board wersa O
conclude that the evidence in thig case neets
the Kennedy Test, 1s it necesgary for the
Board to consider whether the &videﬁc& meets
the plurality tegt?

MS. SHAMET: It‘s the position of
Era that satisfving either test will establish
geographic jurisdiction under the (lean Water
Act. As the Board noted, all courts that have
%o held have held that if one meets the
Kennedy Tests, then that’s satisfied. In

NEAL R. GROSS

COURT REFORTERS AND TRANSCRIBERS
1323 RHODE 1SLAND AVE., NW.

&7

{200} 2344433 WASHINGTON, D.C. 20005-3701 WivW.nealrgross.comm




10

11

12

15

18

17

19

20

21

answer, actually, to one of your cuestions, I
tnink, Judge Stein, there is one case. IL’s an
unreported case out of the District of Hawali
that hag held that the Kennedy Test is limited
Lo isolated waters, end that you cotherwise
apply to Scalia Test, and that is Sierra vs.
County of Honolulu, 2008 U.8. District LEXIS
£4262, and we would ijust note that that case
is inconsistent with the governing circuitb
iaw; it's the 9th Circuit, and we pelieve it’'s
incensistent with Headlesburg and Moses, but
vou did ask whether there was any case that
digcussed the Scalis test, and that is the
only one, at least I'm awaye of. To answer
your cuestion, we believe that satisfyving the
Kennedy Test would be sufficient and it would
not be necessary to reach the Scalia Test;
however, we do believe that we've satisfied
both in this case and that either test will &o
it. ALl through.

JUDGE SHEEHAN: Can vou point us in

the record to what may not bhe a gap, but it
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locks like a bit of a gap, at least from the
briefs. There’'s a Lot of testimony -— a lot of
discussion in your brief avout the history --
the history on the site, watar on the site;
for example, & 1953 photo shows ditch one had
water, a 1937 photo, one, two and four had
water, 1920, USGS map had five -~ ditch five
had water. And then so we leap from sixty,
seventy vears agoe toe the present decade
meginning in 1998 when a bunch of inspecticns
occurred, mainly in ‘29, and there was some
hopscotching, and then they ended in 2007. So
chere -~ at least from the briefsg there’s =
fairly big gap between the vaery, very historic
maps  and photos, arnd then the 1%3%5%-o0n
inspections and what they showed., What about
the intervening?

M8, SHAMET: T believe that we also
discussed the USGS maps in 1844, which were
the most recent maps prior Lo activity. As
Your Honor's aware from the Beoard'g decision

in Bricks, it's incumbent upon us Lo show what
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the waters were like before the activity, not
after the activity,

JUDGE  SHEEHAN: Right, but the
before here ig well Dbefore. That’'s my
guestion. I don’t see much except for that ‘94
map -

M3, SHAMET: And we also used
aerial photoegrapny £rom 19%4 and 19895 to
supplemant . There’s besen no evidence in the
record that anyihing changsed petween 19%4 and
18%% and the activity 1n guestion, wihich
started in, T believe, December of ‘98 or
January ¢f 19%%. And I belisve respendentis
agreed on the western side of the site, in
their expert repor:t, that the configuration
has been consistent since 1949, up until the
time of the activity. If there are any further
gquestiong, I wouwld just swmarize again by
pointing oubt that the facts in thig case ars
very, very simple. These are wetlands, they're
clearly docunented P wetlands, the
preponderance of the evidence established thenm

NEAL R GROSS

COURT REPORTERS AND TRANSURIBERS
1323 RHODE IBLAND AVE, N,

70

{202} 234-4433 WASHINGTON, DL, 200053701 WANLNCEIrgIOES. ORT




)

i0

11

12

i3

i4

15

16

as wetlands. The preponderance of evidence --
the avarwha1minggprep§nderanaa of the evidence
~- astablished that these wetlands are
performing actual, documented functions. The
vary significant nexus that Justice Kennedy
described in his opinion. The evidence in this
case shows that these wetlands sre physically
adijacent t¢ Lributaries, These are ditches,
they are manmade, but I would Jjust note that
in Raparnos itself, the ditches were manmade
and no justices voted about that. They flow
walking distance teo traditionally navigable
waters, and they are durisdictional., Thank
YOou.

M5, WILCHER: May it plesase the
court. I want to thank counsel for raising the
tabletop analogy because I forgot to. This is
at a divide. It is twenty feet above sea
level, It L1s a watershed divide like the
continental divide, such that water i flowing
away, it is not at the botftom of anything. It
ig no & marsh, 1t is not & bog, it 18 not a
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swamp . This iz an area where thers 18 no
ability for the wetland to capture and keep
pollutants out of a navigable water because it
ieself is at the very head of the wabtsrshed.
And 80 trving to -- 1f vyou were able to be
there and see that, yvou would understand that
it’s not got the same type of functions and
values as scme area adijacent to, below,
catehing, preventing poellution conring from a
lon  of upstream areas. While that’s not
particularly significant --

JUDGE SHEEHAN: Haven’t you 1just
helpad make the argument that with gravity,
working as 1t does, any discharge of =2
pollutant up high would have made itg way down
low, to a navigable water?

M3. WILCHER: Yeg, 20 fhig is not
a2 mountalinous area. This is a very slight
siope,. In facht, to the naked eye 1f's almost
hard to see a slope.

JUDGE  SHEEHANM: Why does flow

matter as significant nexus goes?
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MS. WILCHER: Well, the amount of
runoff, gquite frankly., that would occur, can
matier with regard to that., I do want o
address a few absgolutely incorrect things that
were stated and a couple misconceptions, Let
me start with the mischaracterizgation of the
expert witnessges that were hired in 2007,
There geems to be some atbempt to imply Chat
hiring different expert witnesses to deal with
whether this 15 jurisdictlional under Rapanos
is the same as having expert witnesgses Lo
testify whether or not this area met the
former -- the actual definition of a wetland.
They're two different things. You can have a
wetland and it can soill noat be
Jurisdicticonal. So it's our hope that the
Board doesn’t migconstrua that Lo say that by

iring different experts you were trying to
get a different result, which was not the case
~= it’sg gimply that, if you're looking at how
much flow, what the funciions of wvalues are,
it’s a very different thing from someone who
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can go out and do the g0il samples o
determine whal’s hydric and what’sg not.
Seccnd, Just as -- with regard to the
credibility of the witnesses, just as there
werg somse -~ d case, perhaps, where an expart
witness nmisstated something or changed its
mind, so did some of the government’s expert
witnesses nigstate something that then had to
be corrected. %o did the brief that s=ald --
that took the word and *and” changed it Lo
"or, " with regard to what Justice Kennedy had
written. So I don’'t think that that in and of
itself has any significance with vregard to the
credivility of a witness. When we are talking
abocut how far this land 1s from a navigable
water, counsel hag mentioned that it’s 2600
feet, which ls about half a mile, or 4200
feet, which is ¢lose to a mile -~ that’s not
to reach a navigable water. Let us be clear.
That 1is to reach something that L1sg nob
necessarily a1 intermittent aresa. BPA
stipulated, i the stipulations darved
NEAL R. GROSS
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Septembaeyr 8th, 03, that the water Dbody
depicted, and this is numbers 37 and 38, that
the wateyr bodies depicted as these drainasge
ditches on the site are depicted by the USGES
topo map at the Ballary Hill (Phonetic)
guadrangle as a broken blue line and that a
broken blue line dencotes an intermittent
astream. These are intermittent streams, and as
Justice Sheshan has corvectly noted, Judge
Scalia says In many circunstances that
intermittent streams are nobt Jjurisdictional
waters of the U.S. However, if we turn to what
Jugtice Xennedy says, that's where we kind of
get into the either/or, what we also find
thers is a great discussion by Justice Kennedy
himeelf on the Corps definition of a
tributary. Counsel was referring to the
drainage ditches as tributaries, and Justice
Kennedy makes it c¢lear that the Corps
definition of tributary, thai was In effect at
the rime this decision was written, using the
high watermark, was not approprilate, and would
NEAL R. GROSS
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lead in fact Lo too broad a definition of what
wag durisdictional in and of itsgelf, under the
Clean Water Acf. And there’s -~ we don’t have
time to read it all, ubk I'm sure wvyou've
propably read it more times than I have
anyway. We'd alsgo Just like to mention thart,
guite frankly, the evidence that has been
introduced in this case is the type of
evidence the Court was hoping would noct be
used to  prove Jurisdiction on such  an
important issue, and that ig it’s speculative.
It's not -- we’re not arguing that wetlands
aren't lmportant, we aren’‘t arguing that
wetlands aren‘t valuable, and, you know, in
1990, we’'d say regulate, because we had the
legal auvthority to do so. This, again, is one

£

of these casges that simply wishing that the
Suprams Court had said scmething differently
does not make it sc. This is what the (Jourt
said -~ that’'s the final word on the matter,
whatever we decide it is, bus it’g the final
word, and we can‘t change that, regardiess of
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how important or how wrong somsone may think
that 1t would be. Two other quick points to
mention, and that ig, EPA knew about this work
that was going on in February of 18%%, and
that 15 in Jeff Lapp’'s testimony in Volume 1,
page 167 through 18%, 30 EPa d1d know. Most of
the work was completed by April or May of that
vear, before EPA every came gut to the site
and it wasn’t until 2000 that a notice of
vioplation was issued.

JUDGE SHEEHAN: So why does that
matter? That's an enforcement cholce EPA makes
every day of the week, and it’s not part of
the record, it nhas nothing to do with whether
or not the Kennedy or Scalia or any obtnay test
wag met, It really doesn’t seem Lo bear on the
legal lssues here.

MS. WILCHER: Faly snough. For
purpose of this argunment, for the purpose of
today, vyou’‘re probably right, Judge. But it
does matter if we’re talking about typical

practice of EPA, and while I'm well aware that
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there’s no regulrement to take an enforcement
action in anything lessz than this period of
statute of limitaticns, if in fact this was as
sgregicus and as vioclative and as problematic
as counsel appears to make it ssem, then EPA
did have every copportunity to stop that, and
in many, many casss, when EPA gees a clear
violation of the law, they simply issues a
cease and desist order, and in a casge like
Rapanos, in the Rapanos case, you have pesople
who are going out and taking action and
violating the wetlands law, aftsyr they've
raceived many state and federal cease and
degist orders, so the facts of this case are
$0 different from the facts of that case. Here
we have someone who was trying to comply with
the law as it was written at the time; in my
view he was complving with the law as 1t was
written at that time, and the fact that EPa
Aidn’t like the way the law was written and
what it sald and what the Ccourts were
deciding, does not give chem authority to come
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in and regulate afrer the fact.

JUDGE WOLGAST: Counsel, thank you,
voufre out of time, 1f you could make your
final point in just the next thirty seconds,
I think wvou said vyou had two; I may be
mistaken.

M8. WILCHER: Thank vou. Well, we
are talking about Jjurisdiction. I do think
that the overall issue of eguity comes into
play. And knowing -- even knowing what the
Jurisdiction wag at the time of the activities
undertakean, iz really kind of an unoleay
macber. We're still struggling with what
jurisdiction is. Regrettably, that’'s &iw&yg
been the problem with this program. The
problem with this program is that Congress did
not give us clear direction and clear guldance
to elther EPA or to the Boyds or Lo anvone
else in the regulative community, and I think
that’'s a factor certainly that the court will
consider, and should consider, when making &
decigion on iszszues of liability and in this
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case we would

agk that yvou do so. Thank you.

JUDGE WOLGAST: Thank yvou. Counsel,

thank yvou for

vour argument, and the case is

now submitted.

MS.

Environmental

adjournead,

DURR: All rise. Session of the

Appeals Beoard naow  stands

{whereuvpon, the above-entitled

mattber was concliuded at 11:16 a.nm.}

(202) 234-4483
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CERTIFICATE

This ig to certify that the foregoing transcript

inn the matter of: Smith Parm Enterprises, LLO

Before:

Dote:

Flace:

Hon. Anns 5., Wolgast
Environmental Appeals Judge

July 286, 2010

¥ashington, D.O.

reprasents the full and complete procsedings of the

aforemnentionad matter, as reported and reduced Lo

typewriting.

(207; 2384452

Sam Wojack

NEAL R. GROSS
COURT REPORTERS AND TRANSGRIBERS
1323 RHODE ISLAND AVE,, N.W,
WASHINGTON, D.C. 200063701 WA, DBEIIG5S.C0M
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